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THE LAW OF HOSTILE MILITARY EXPEDITIONS AS 
APPLIED BY THE UNITED STATES 

Chapter I. Introduction 

By the time of the establishment of the American Government the 
practice of the nations with regard to their mutual obligations had begun 
to resolve itself into fairly well-defined principles. Among these was 
one to the effect that one state must prevent the use of its territory and 
resources for hostile attacks upon its neighbors with which it is at peace. 
In the beginning this rule was evolved from the relations of neutrality; 
for the more pressing needs of the time of war tended to crystallize usage 
applying to it, while other practice was still incoherent. But obviously 
the law thus defined was only a phase of the general duty of a state to 
prevent injurious and offensive acts against friendly countries. The 
obligation is based upon the complete and exclusive control which the 
sovereign is presumed to exercise over its subject persons and territory. 
The authority of the sovereign exists alike in time of war and time of 
peace; and the requirement of the law extends as well to normal relations 
as to the exceptional conditions of neutrality. 

1. RELATION OF THE AMERICAN PRACTICE TO THE SUBJECT 

The United States was early called upon to apply this principle in both 
its phases. As a neutral during the French revolutionary wars it applied 
it the more strictly because of its desire to disengage itself from the 
embroilments of Europe. But at the same time, the unsettled condition 
of the neighboring Spanish colonies, and the uncertainties of interna- 
tional politics affecting the American continents, tempted the American 
frontiersmen to take the destinies of these lands into their own hands, 
and directed the attention of the government to this newer phase of its 
duty. In 1792, President Washington, in his annual message to Con- 
gress, particularly recommended to its consideration "the means of 

1 



A THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

preventing those aggressions by our citizens on the territory of other 
nations, . . . which, furnishing a just subject of complaint, might 
endanger our peace with them." 1 

Both phases of the law were soon put into the form of a statute, but 
no violation of its provisions has been a more continuous source of diffi- 
culty and annoyance than the fitting out of hostile military expeditions. 
The annexation of Louisiana, Texas, Canada, and Cuba have been 
inviting prospects, and only recently has difficulty from this source 
appeared to cease. The independence of various colonies furnished the 
motive for the filibusters: the revolutionary wars in South and Central 
America, and the patriotic movements in Texas and Cuba have been 
seconded by American adventurers. Often, however, less generous im- 
pulses have inspired the filibusters, and love of adventure and excite- 
ment, and the chance of personal gain, have been the real or sole mo- 
tives back of the unlawful enterprises. 

Very recently (1911), the United States has been compelled to con- 
centrate an army of twenty thousand men on the Mexican border for 
the purpose of enforcing the neutrality laws and to prevent the crossing 
of hostile parties into Mexico. 2 Apparently the story of filibustering 
is not a closed chapter. 

The number and variety of the causes present to induce undertakings 
of this sort have given America numerous occasions for the application 
of the principle of international law. The number of these expeditions 
renders the practice of the United States especially valuable in this field 
of the law. The matter is particularly American, so much so that scant 
attention has been given the subject in most text books. Filibusters are 
rather peculiar to America. The conditions which have offered the 
occasion for their occurrence have existed chiefly in the western hemi- 
sphere. The sparseness of population, the backwardness of many small 
independent states in economic development, intolerable or inefficient 
governments in those countries, a restless and migratory population in 

1 Richardson, Messages and Papers of the Presidents, I, 125, 128. See Washing- 
ton's Annual Address, 3 Dec. 1793, American State Papers, For. Rel. I, 21. 

2 "The American troops have been sent to form a solid military wall along the Rio- 
Grande to stop filibustering and to see that there is no further smuggling of arms and 
men across the international boundary." Press correspondent with President Taft, 
Augusta, Ga., March 8, 1911. See Review of Reviews, Vol. 43, p. 406 (April, 1911). 
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the United States, — these have combined to create situations favorable 
to depredations of all descriptions. Perhaps the protected position of 
the Latin-American governments has prevented such forcible reform 
as would have effectually altered such a situation. Europe has had oc- 
casional expeditions, it is true, but they have been directed for the most 
part against western countries. Whatever the reasons, these peace-time 
aggressions on the part of individuals have been of less concern outside 
of America. And the practice of the United States is the more valuable 
because it has been most often on the defensive, and has developed a 
standard of obligation to be enforced almost entirely against itself. 

The principle of international law is, of course, not regarded as depend- 
ent on the will of any particular state: some further authorization is 
necessary. This is well recognized by the United States in the fulfillment 
of its obligation with regard to hostile expeditions. The American 
courts, in so far as they are not bound by statute, apply the law derived 
from the practice of all nations and are not restricted to purely American 
authorities. 3 But in the absence of clear and definite rules developed 
by long custom in the world at large, we are compelled to resort to the 
evidence of the most extensive precedents. In one sense the practice 
of the United States is to be regarded as a source of the principle of 
international law. It is that most extensive practice wherein the best 
evidence of the law is likely to be found. Furthermore, since this is a 
country which has had much to do with expeditions, the consensus of 
international opinion is incomplete without large regard for the American 
attitude toward the subject. The principles with regard to the present 
subject have come to be recognized largely through their application by 
the United States, and the working out of their details have here re- 
ceived the fullest attention. 
The municipal law of any country may be framed with the intention 
3 "The law of nations is the great source from which we derive those rules, respect- 
ing belligerent and neutral rights, which are recognized by all civilized and commercial 
states throughout Europe and America. . . . The decisions of the courts of every 
country, so far as they are founded upon a law common to every country, are received 
not as authority, but with respect. The decisions of every country show how the 
law of nations, in a given case, is understood in that country, and will be considered 
in adopting the rule which is to prevail in this." Chief Justice Marshall, in Thirty 
Hogsheads of Sugar v. Boyle, 9 Cranch, 191, 198. See also the Paquete Habana, 175 
U. S. 677, 700, and Respublica v. De Longchamps, 1 Dallas, 111. 
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of facilitating or improving the execution of international law, and may, 
in such cases, exceed the strict requirements of the latter. On the other 
hand, the state may prefer to make no provision at all in its statutes for 
the fulfillment of international duties. It may prefer to meet its obliga- 
tions by other methods. Its municipal law will then afford us no evi- 
dence even of that state's conception of its duty. The courts, also, 
having before them such statutes to be applied, may neglect the inter- 
national obligation out of which the statute arises. For these reasons 
national laws and practice based on them need to be carefully handled 
in discussions of international law. But the conception of the law enter- 
tained by any state cannot otherwise be determined than by the sum 
of its application of the law. 4 The legislation of the United States on 
the subject of expeditions, and the opinions of its executive and diplo- 
matic officers, have been expressly declaratory of an international duty. 
International complications and dangers demanded the enactment of 
the neutrality acts. They were passed in response to an international 
obligation. 5 In the execution of the statutes the government has re- 
garded the foreign states in whose behalf the execution was undertaken. 
The courts in expounding the statutes have attended to their purpose 
and to the international law they were intended to enforce. 6 Whether or 
not this American practice conforms exactly to the requirements of 
international law, it is the evidence of America's idea of that law. It 
is that idea we are to set forth. 

2. RELATION OF THE SUBJECT TO OTHER BRANCHES OF 
INTERNATIONAL LAW 

Despite the fact that expeditions have occurred least frequently in 
time of recognized warfare, such discussion as there has been of them 
has been offered under the title of neutrality. This is unfortunate, be- 
cause it implies the basing of the law entirely on the duty of impartial- 
ity, and the full significance of the principle of non-interference is not 

4 Thirty Hogsheads of Sugar v. Boyle, 9 Cranch, 191. 

6 S. Ex. Doc. 112, 41 Cong. 2 Sess. p. 3. 

6 See Ross v. Rittenhouse, 2 Dallas, 160, 162; Murray v. Schooner Charming Betsey, 
2 Cranch, 64, 118; Talbot v. Seeman, 1 Cranch, 1; Chacon v. Eighty-nine Bales of 
Cochineal, 1 Brock, 478 (Fed. Cas. 2568). 
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discovered. The obligation of the state is in no sense dependent on the 
state of belligerency. 7 Though the statutes of the United States have 
been passed under the caption of "neutrality acts," they are interpreted 
to extend to all warlike expeditions from this country whether intended 
to aid one belligerent against another, or directed against a friendly 
power at peace with all countries. 8 The word neutrality forms no part 
of the statute itself, and the statute conforms to that law of nations 
which interdicts warlike aggressions at any time and under all condi- 
tions against friendly countries. 

The general duty with which our discussion deals may be phrased as 
one of non-interference and neutrality. This is intended to signify not 
only the exclusion of offensive and injurious conduct, but also the im- 
partiality required by the law of neutrality. As between states in time 
of peace, the one must not be found at fault when the other has been 
offended or injured, nor when the rights of its citizens have been invaded. 
As between states when one is a belligerent, the other a neutral, the latter 
shall not even inadvertently prejudice the cause of the former. In ful- 
fillment of these obligations it is required, first, that the state shall 
abstain from all action on its own part in derogation of the sovereignty 
or the peace and safety of another state. With this phase of the duty we 
are here not directly concerned. The organization of expeditions is 
clearly beyond the scope of this rule; for the organization of expeditions 
by the government is war itself, and destroys the relation of peace which 
the law presumes. The things from which the state must abstain are 
such as the intervention in the internal affairs of another state, or the 
violation of its territory by trespass or by the exercise of jurisdiction 
therein. Likewise the state must admit a direct responsibility when, 
being in the position of a neutral, the government or its agents render 
armed assistance or afford pecuniary aid to a belligerent. These are 

7 U. S. v. O'Sullivan, 9 N. Y. Legal Obs. 257 (Fed. Cas. 15974). 

8 "The phrase 'neutrality act' is a distinctive name applied for convenience sake 
merely. . . . The scope and purpose of the act are not thereby declared or restricted. 
The act itself is so comprehensive that the same provisions which prevent our soil 
from being made the base of operations by one foreign belligerent against another 
likewise prevent the perpetration within our territory of hostile acts against a friendly 
people by those who may not be legitimate belligerents, but outlaws in the light of 
the jurisprudence of nations." For. Rel. 1885, 776. See also U. S. v. O'Sullivan, Fed. 
Cas. 15974, and same, Fed. Cas. 15975. Also 21 Op. At. Gen. 267, 270. 
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infractions of neutrality. But when the state goes so far as to provide 
organized armies it has destroyed the status of neutrality. 

The second phase of the obligation requires a state to take reasonable 
measures to prevent action by private persons within its jurisdiction, 
directed against the peace and safety of friendly states or their citizens. 
Some of these offenses require to be punished as a matter of general 
public policy, and for the welfare and security of the state punishing 
them. That is the case with offenses against resident aliens, and with 
counterfeiting. These are crimes in the view of the ordinary municipal 
law. But of more obvious international consequence are the strictly 
political offenses. It is in this class that we find hostile expeditions. 

In time of war the scope of this second rule is greatly increased. 
It is then necessary to restrain belligerents as well as individuals. 
Overt hostile acts within the neutral jurisdiction are to be prevented, 
and there are numerous proximate acts of hostility which both the 
belligerents and the neutral nationals may undertake that are included 
in the general prohibition. 

The third rule goes to the enforcement of the prohibition by the state 
liable to injury. It requires acquiescence in such action on the part of 
the offended state as may be necessary for its self-defense, or such as 
may be justified by the failures of the sovereign within whose jurisdic- 
tion the objectionable action is begun. We are familiar with such action 
by belligerents for the enforcement of blockades and of the law of con- 
traband. Nations are accustomed to tolerate interference with their 
trade and with the liberties of their citizens for these purposes. They 
are also subject to such risks and damages arising out of the state of war. 
So in time of peace a hostile expedition may give cause for similar 
measures to which no valid objection may be raised. 9 

9 The following outline is illustrative of the classification here adopted: 
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The broadest and most important division of the subject so classified, 
is that dealing with proximate acts of hostility. It is so by reason of 
the number of the offenses included there and because of the extensive 
practice of which it has been the subject. Nevertheless it is here that 
considerable looseness, and even confusion, of terms has occurred. The 
greater number of the specific offenses under this heading are grouped by 
one author under the "use of the territory of a neutral as a base of opera- 
lions." 10 Another employs the same phrase to apply only to use of the 
territory by a belligerent. 11 A third makes continued use the crucial test 
of a base of operations. 12 Likewise, in a broad sense, any act in aid of a 
belligerent is an "augmentation" of his fighting strength; but the term 
"augmentation of forces" is applied commonly to an increase of equip- 
ment within neutral jurisdiction. Sometimes, therefore, hostile expedi- 
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10 See Holland, Thos. E., Neutral Duties in Maritime War, Proc. Brit. Acad., II, 



55. 



11 See Moore's Digest, Chap. XXVIII, III, 6. 

12 See Hall, W. E., International Law, p. 605. 
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tions are not clearly distinguished from other unlawful operations. 
No doubt an expedition may be an augmentation of the fighting power 
of a belligerent, and a hostile enterprise may make neutral territory its 
base of operations, if by base is meant place of departure. The term, 
"hostile expedition," itself is made to describe very different things. 
In one case the regularly organized forces of a belligerent are considered 
as an expedition; in another, the term refers to vessels built in neutral 
ports for the commissioned service of a belligerent; 13 and sometimes it 
is used to refer to unauthorized combinations of individuals for warlike 
purposes. A more restricted use of these terms will enable us to dis- 
tinguish expeditions from other well-defined classes of offenses. 

A hostile expedition is a combination of individuals, subject to the 
jurisdiction of a particular state, for the purpose of conducting military 
operations against another state in its political capacity, the two states 
being at peace with each other. The idea here conveyed is meant to 
embrace action by citizens and by aliens, instigated by private persons 
or by foreign governments. It excludes action by individuals sep- 
arately; it excludes non-military operations and attacks on private 
persons as such. Hostile expeditions will not be confused, therefore, 
with mere marauding invasions which are undertaken for the piratical 
ends of rapine and plunder. The concerted action of organized com- 
panies is clearly distinguishable also from the recruiting of individuals 
for the regular forces of a belligerent state. Every individual enlisted 
is, of course, an element of strength to the party that enlists him, but 
he is not a unit capable of immediate hostilities. The hostile expedition 
involves the preparation on friendly soil of a force capable of immediate 
and independent action against the state, and presumably able to de- 
fend itself. The individual recruit is so much material for warfare, but 
the expedition is itself a warring party. 

In a similar way the fitting out and arming of ships of war and cruisers 
by belligerents in neutral waters is to be regarded as the addition of 
units to the fighting forces of the government that commissions them. 
It is an increase of equipment. But a hostile naval expedition exists 
only when the vessels are manned and prepared for independent par- 

13 See 1 Amer. St. Pap., For. Rel. 608; and Davis, Elements of International Law 
(3rd ed.), P- 404. 
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ticipation in the hostilities. Likewise the furnishing of supplies to 
belligerent fleets only indirectly injures another state, — no direct attack 
is involved. 

The law requires the state to prevent the use of its territory for the 
establishment of stations of supply and communication, or as the base 
of attack against another state, but it would stretch the word expedition 
too far to include within its meaning the regular military and naval 
forces of a belligerent in the ordinary pursuit of their enemy. 

Thus expanded, the idea of a hostile expedition is that of the nec- 
essary elements of a fighting force, combined into an effective unit, 
organized on friendly soil, designed for independent operations, and pro- 
ceeding, not to union with belligerent armies or navies primarily, but 
to the attack of some friendly nation. Through other violations of the 
duties imposed by neutrality, a belligerent may receive the increase of 
men or equipment, he may have the privilege of a base for his operations, 
or the protection of a friendly asylum; but through an expedition, the 
belligerent acquires the assistance of a new party to the war. Some- 
times there is only the indirect benefit of the attack on the enemy; in 
civil wars it frequently amounts to an alliance. To the offended state, 
on the other hand, the delinquency of the offender is more than partiality 
toward the enemy; it is a positive aggression against itself. It is a 
direct attack equally offensive in time of peace and time of war. 

Hostile naval expeditions do not differ in their essential features from 
military expeditions. The distinction is of little legal consequence and 
of scarcely more practical importance. Frequently the two are found in 
combination. Completely organized naval expeditions are of rare 
occurrence because of the difficulties in fitting them out secretly, and 
because of the fact that hostilities on the part of lone vessels are com- 
paratively ineffective when directed against the land or against fleets of 
warships. Naval expeditions have, therefore, usually taken the form 
of privateers. Especially in the early part of last century the frequency 
of their occurrence made them of great importance; but for the future 
they are hardly to be considered. With the passing of privateering, the 
opportunity for naval expeditions is largely removed. We shall, there- 
fore, disregard the few exceptional considerations affecting them, and 
confine our discussion entirely to military enterprises. 
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Chapter II. Unlawful Distinguished from Lawful Conduct of 

Individuals 

The character of the act of the citizen or subject who makes war upon 
a country which is at peace with his own is such that its unlawful nature 
cannot be mistaken. But before his unlawful purpose can be realized, 
he will have passed beyond the jurisdiction of his sovereign and beyond 
its power to restrain him or control his conduct. Consequently, if the 
sovereign is to prevent his hostile action, it will need to restrain him 
while his attack is still in preparation. It is for this reason that the 
government finds itself under obligation to perform its duty of preven- 
tion while expeditions are still in their incipient stages. To do this 
effectively, it is compelled to regard not only the internationally offensive 
stages of these warlike undertakings as unlawful, but also all those 
steps in preparation which are taken within its jurisdiction. Viewed 
from the standpoint of the state charged with responsibility, the whole 
undertaking from beginning to end must be regarded as contrary to law. 
The statutes of the United States impose penalties on all who "begin or 
set on foot or provide or prepare the means for any military expedition 
or enterprise" which is to be carried on from this country. 14 

1. THE HOSTILE INTENT 

Naturally it is impossible to define with precision, even in the munic- 
ipal law, the specific acts which are to be prohibited. The acts done 
within jurisdiction will be only part of a plan, the preliminaries to the 
real offense which is to be committed later. These acts in themselves, 
no doubt, would ordinarily be considered entirely innocent; they become 
culpable only because of their connection with other inherently objec- 
tionable acts. So it happens that the same things, entirely innocent in 
the one case, may, in another, result in a marauding raid or in a military 
expedition; and the preparations themselves are not sufficient to deter- 
mine the innocence or guilt of the parties making them. 

In distinguishing military from non-military invasions (in Chapter I), 

14 Act of March 4, 1909, sec. 13, "An Act to codify, revise, and amend the penal 
laws of the United States." 
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we employed the test of intent. In distinguishing now the conditions 
under which the same acts may be considered innocent, on the one 
hand, or guilty through connection with a military enterprise, on the 
other, we are compelled to resort to the same test. Obviously, it is the 
purpose toward which the conduct in question is directed that stamps 
it with an unlawful character. It is the design to invade another country 
and to attack its government that attaints these otherwise harmless 
acts. It is through the intent, the evidence of the probability of unlaw- 
ful consequences, that the prohibited conduct is to be defined. The 
presence of all the elements of an expedition, or the inadvertent associa- 
tion of individuals capable of such hostilities, is not objectionable so long 
as there is no purpose to do an unlawful act. For the intent is requisite 
to a violation of the law. Said Chief Justice Marshall: "War may be 
levied without a battle, or the actual application of force to the object 
on which it is designed to act; (that) a body of men assembled for the 
purpose of war, and being in a posture of war, do levy war. . . . But 
the intention is an indispensable ingredient." 15 

The intention contemplated by the law is an individual intent. No 
person is held to answer for the crimes of the expedition unless his own 
conduct and intentions are unlawful. So the person who voluntarily 
joins an expedition is not guilty unless he is aware of its unlawful nature; 
and the individual who takes part in the undertaking unwillingly does 
not violate the law, however unlawful the expedition as a whole may be. 
Certain American citizens who had taken part in the expedition led by 
Miranda against South America were captured and imprisoned by Span- 
ish authorities. They sought the interposition of the United States for 
the purpose of securing their release, and alleged that they had unwill- 
ingly accompanied the expedition, having been deceived by false state- 
ments. When they became aware of Miranda's purpose, they had been 
forcibly prevented from leaving his service. The desired interposition 
was granted, the grounds alleged being considered sufficient to free the 
parties from all culpability. 16 

When it is sought to punish individuals for their part in expeditions 
already carried out, the evidence of events subsequent to their departure 

1S U. S. v. Burr, Coomb's Trial of Aaron Burr, 377 (Fed. Cas. 14694a,). 

"Lloyd's Trial of Wm. S. Smith and Samuel G. Ogden (Moore's Digest, VII, 917). 
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from the country is usually available to determine their hostile intention 
and to fix the resulting guilt. Such testimony is then always to be con-- 
sidered. 17 It will not always be necessary to establish the immediate 
consummation of the purpose of the undertaking. The temporary 
deviation of the expedition from its actual purpose, or an attempt to 
evade the law by the pursuit of a circuitous route or by transshipping, 
are sometimes evidence of unlawful intentions rather than lawful. The 
guilt of the offenders is not diminished by such facts as these. The 
real proof of the hostile intention is to be found in the ultimate result 
of the enterprise and the final conduct of the parties thereto. 18 

But when the participants are prosecuted for their part in the prepara- 
tion of an expedition not yet carried out, there is seldom sufficient testi- 
monial evidence to show the intent. The necessity for secrecy is present 
at all stages of these proceedings. The conspirators must guard against 
the frustration of their attempt by the authorities of both countries 
concerned. Consequently the government must depend largely on 
the circumstantial evidences of the unlawful character of the enterprise. 
The circumstances which are material to this point will vary greatly 
in different instances. Secrecy and mystery in the arrangements and in 
the departure of suspected persons and arms is ordinarily an evidence 
of criminality to be considered, but, of course is not conclusive. 19 It 
may happen that purely commercial undertakings will require secrecy 
to prevent the confiscation of contraband goods by a belligerent. Thus 
the difficulty of laying down fixed rules is apparent. The evidence of 
hostile intent is to be found in the conformity of an undertaking in 
question to the ordinary and requisite characteristics of such enterprises. 
But more definite rules are impossible. 

The application of the test of intent to certain somewhat questionable 
transactions will serve to eliminate them from the category of unlawful 
conduct. The shipment of arms and munitions of war has been of fre- 
quent occurrence. When destined to a belligerent country or to an 
insurrectionary faction in some state, it is very certain that the arms 

17 U. S. v. Nunez, 82 Fed. 599, 609. 

18 IT. S. v. Smith, Fed. Cas. 16342a. Also U. S. v. Rand, 17 Fed. 142. 

19 TJ. S. v. Nunez, 82 Fed. 599; also U. S. v. Hart, 78 Fed. 868; and U. S. v. Pena, 
69 Fed. 983. 
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will be used, and are intended to be used, for warlike purposes against 
a friendly state. But this fact in itself is not sufficient to condemn the 
transaction. It is not the purpose of the law to prohibit the shipping 
of arms and materials of war when the parties making the shipment are 
engaged only in a commercial venture. So far as such shipments are 
contrary to the interests of other states, they will be subject to the risk 
of capture and confiscation as contraband, or to seizure when landed in 
the port of their destination. But it is necessary that the transportation 
of the arms be free from all features of a military character, and that the 
persons supplying or carrying them shall not in any way be parties to a 
conspiracy against another government, or have any intention of directly 
using the arms in a hostile way. 20 Furthermore, there must be no inten- 
tion to turn these munitions over to those having such hostilities in 
view, nor a purpose that men shall be added in the course of the trans- 
portation so as to render them capable of an unlawful use. This inten- 
tion changes at once the commercial character of the act, and carries 
with it the liability for a violation of the law. In the absence of the 
hostile intent the same vessel may transport arms and men — it may even 
carry a cargo of arms and a military expedition, and the unlawful char- 
acter of the latter will not affect the lawful transportation of the arms. 
But the absence of hostile designs is indispensable. 21 

It is not forbidden the citizens of one country to join the armed forces 
of another. The rule applies alike to regular forces and to revolutionary 
or insurrectionary armies. It is, therefore, not a crime against the 
municipal law to leave the country with an intention so to enlist. For 
this purpose, citizens or aliens may leave the country in any way they see 
fit, provided only that they are unarmed and have no intention of com- 
bining for hostile attacks or aggressions before reaching their destination. 
The sovereign of those so enlisting assumes no responsibility for their 
action. 22 It is true, an intention to enlist involves a purpose ultimately 

20 U. S. v. Pena, 69 Fed. 983; U. S. v. Nunez, 82 Fed. 599; U. S. v. O'Brien, 75 
Fed. 900; 13 Op. At. Gen. 541. 

21 U. S. v. Rand, 17 Fed. 142; U. S. v. Murphy, 84 Fed. 609; U. S. v. Hart, 78 Fed. 
868; U. S. v. The Mary N. Hogan, 18 Fed. 528; U. S. v. Two Hundred and Four- 
teen Boxes of Arms, 20 Fed. 50; U. S. v. The Conserva, 38 Fed. 431; 21 Op. At. Gen. 
267, 271. 

22 U. S. v. Pena, 69 Fed. 983; U. S. v. O'Brien, 75 Fed. 900; Chacon v. Eighty- 
nine Bales of Cochineal, 1 Brock, 478 (Fed. Cas. 2568). 
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to take part in the war, but the hostile action there contemplated will 
necessarily originate and be completed entirely beyond the jurisdiction 
of the state from which the person came. An intention, however, to use 
force to reach the army in which enlistment is to be made, or to do any 
forcible act before joining the belligerent army, is sufficient to render 
the proceeding unlawful. For the means of doing the forcible acts will 
have been secured within the bounds of the friendly state, and for even 
these slight offenses it must be held responsible. 23 

The presence of large bodies of men who intend to enlist for a foreign 
war is not substantial evidence of the existence of an unlawful enterprise. 
They may even be associated and intend to enlist in a body; but if they 
are unarmed and unprepared for military action, they are incapable of 
such direct injury to a foreign state as calls for any intervention for its 
protection. 24 It is no offense to transport companies of this sort, nor 
to carry arms with them intended for use in the same war or even by 
these same men. 25 Where men and arms had both been landed in a 
foreign country by a ship sailing out of the United States, and it was 
proven that the men afterwards handled and carried the arms, the court 
instructed the jury that the evidence was not absolutely conclusive of 
a military expedition, it being possible that the men might intend to act 
merely as individuals and simply as porters of the arms. In other words, 
in the absence of the hostile intent, the shipment of men with arms is not 
contrary to law. 26 

The above illustrations of the applications of the rule are concerned 
only with the question of the existence of the requisite intention. But, 
granted its existence, it is yet possible that circumstances may exist to 
nullify its effect. The intent may be not absolute; it may be dependent 
on contingencies which remove its unlawful character. The contin- 
gency, however, must be one which forms a condition precedent to the 
intent itself. If preparations have been made for hostilities, to be used 
only at a time and under circumstances when their use would be lawful, 
there is no occasion for interference by the government. Thus there is 

23 U. S. v. Hart, 74 Fed. 724. 

24 U. S. v. Pena, 69 Fed. 983; MS. Notes to Spain, VII, 79 (Moore's Digest, VII, 
927). 

26 13 Op. At. Gen. 541. 

* U. S. v. O'Brien, 75 Fed. 900. See also U. S. v. Hart, 78 Fed. 868. 



LAW OF HOSTILE MILITARY EXPEDITIONS AS APPLIED BY THE U. S. 15 

nothing unlawful in the intent or the preparations if the means provided 
are to be used only on the occurrence of a war which would render the 
undertaking legitimate. 27 The occurrence of the war is an indispensable 
element of the plan; it is the condition on which alone the expedition is 
to be carried out. 

On the other hand, a condition precedent only to the undertaking it- 
self is not sufficient. To have set on foot an expedition dependent alone 
on securing ships for transportation is unlawful, for the condition is one 
which may simply operate to defeat the enterprise, while it in no way 
modifies the nature of its purpose. It would be no defense to the offend- 
ers to show their expedition to have been dependent on the removal of 
certain difficulties in the way. 

Finally, a condition subsequent to the intent will not legitimize ac- 
tion otherwise illegal. A declaration of war creates a situation in which 
expeditions are not prohibited. But the state of war offers no defense 
to one whose conduct had not been contingent on its occurrence. A 
citizen cannot with impunity anticipate his government's action in 
declaring war unless the prosecution of his enterprise depends upon its 
taking place. 28 

2. THE ORGANIZATION OF THE EXPEDITION 

The hostile purpose of the individual is to be accomplished by means 
of an expedition. In the word expedition itself there is implied the 
combined action of a number of individuals. To this extent, the term 
is expressive of the magnitude of the undertaking the law requires to be 
prevented. No definite number of men may be specified as necessary 
to the formation of an expedition, but it cannot be constituted by one 
or two men no matter what their intention or how disturbing their con- 
duct. 29 Something more is requisite, however, than a mere aggregation 
of persons. The common purpose which all must have in mind neces- 
sitates their association and organization for the accomplishment of 
that purpose. The hostile intent is something more than unanimity of 
sentiment or the incidental agreement of the members in their personal 

»U. S. v. Lumsden, 1 Bond, 5 (Fed. Cas. 15641). 

28 U. S. v. Burr, Coomb's Trial of Aaron Burr (Fed. Cas. 14694a). 

19 U. S. v. Hart, 74 Fed. 724. 
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intention. It is a positive and aggressive purpose on the part of the 
expedition as a whole. Consequently, the intention will not be found in 
the absence of an express or tacit agreement to act together. There will 
need be at least that mutual understanding of aims and purposes which 
will make possible effective action. To this end the expedition must be 
organized and prepared for the attainment of its object. 

The degree of organization and the means and methods to be em- 
ployed, as the number of individuals, are variable factors. Some degree 
of organization is certainly indispensable. It is essential to that unity 
of action without which the term expedition would be a misnomer. But 
it is of very little legal importance that there be complete or perfect 
organization. 30 Defects which would render the success of the enter- 
prise uncertain or improbable in no way affect the guilt of the parties 
to the undertaking. The means to be employed and the strength of the 
combination are of little consequence in determining the character of 
the offense or the culpability of the offenders. Nor can the actual danger 
to which another state may be subjected increase or diminish the obliga- 
tion to prevent the unlawful attempt, or the ability of that state to 
defend itself relieve the obligated government. 

The expedition is, of course, a military expedition; it must have some- 
thing of a military character. " It must have been shown by competent 
proof that the design, the end, the aim, and the purpose was some 
military service, some attack or invasion of another people or country as 
a military force." 31 This much is necessary to the establishment of the 
fact of its hostile intention, and evidence to this effect is often to be 
found in the organization of the men into regiments, the presence of 
arms, or the purchase of military supplies. 32 The designation of officers 
and leaders, and that concert and unity of action which implies their 
presence is valid and important evidence. 33 

Ultimately the military character must appear in the form of the ex- 
pedition's organization. The courts of the United States have some- 
times inclined to require that there be a combination intending to be- 

^Wiborg v. U. S., 163 U. S. 632; U. S. v. Hart, 78 Fed. 868. 

31 U. S. v. O'Sullivan, Fed. Caa. 15975. 

32 U. S. v. Ybanez, 53 Fed. 536. 

33 U. S. v. Nunez, 82 Fed. 599; U. S. v. O'Brien, 75 Fed. 900; U. S. v. Ybanez, 53 
Fed. 536. 
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come a military organization before reaching the scene of action. 34 Bui 
it has not been deemed necessary that it possess all the characteristics 
of a military body at the start. Rather, there is no particular element 
of a military organization that has been considered necessary. The 
expedition need not be organized into regiments of infantry or cavalry, 
nor according to any system of military tactics. 36 It is not necessary 
that the men be drilled or uniformed or prepared for efficient service. 
However much, therefore, the military organization may add to the 
completeness and efficiency of the expedition it is not essential to unlaw- 
ful conduct. 

It is immaterial whether the expedition is to act independently or in. 
conjunction with belligerents or insurrectos in the country which they 
are to attack. For when organized for concerted action, and intending 
to engage in hostilities as a unit, it is to be considered as unlawful regard- 
less of its subordination to a higher organization. 36 The fact of participa- 
tion in regular warfare has no direct bearing on the nature of the under- 
taking. There is the obligation to observe the laws of war under any 
circumstances. It follows, therefore, that the belligerency of the offended 
state is not a matter to be considered in dealing with the offenders. 37 
Once the organization of the expedition is so far accomplished that the 
action of its members loses the character of individual enlistment in a 
belligerent force, the cooperation or union of the party, subsequently, 
with an army in the country of their destination does not modify the 
character of the expedition as an unlawful enterprise. 

The uncombined and unorganized elements of a hostile enterprise 

34 U. S. v. Hart, 74 Fed. 724. 

35 Wiborg v. U. S., 163 U. S. 632, 653-654; U. S. v. Murphy, 84 Fed. 609. 

36 U. S. v. Hart, 78 Fed. 868. 

37 Wiborg v. TJ. S., 163 U. S. 632. 

But when the protection of an enterprise is sought on the ground that it is ap- 
proved by the government of the country to which it is directed, it may become nec- 
essary to determine the status of that government. Such an occasion arose in 1855, 
when a certain Mr. Fabens sought the aid of the government of this country to pro- 
tect the "Kinney expedition" to Nicaragua. The professed object of the undertak- 
ing was colonization, but it had been denounced by the government of Nicaragua 
as an unlawful expedition. The authority of that government was questioned, but 
Mr. Marcy, Secretary of State, declined to act, since our minister had recognized 
it as holding the executive power of the state. 44 MS. Dom. Let. 173 (Moore's 
Digest, VII, 924). 
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are not regarded as in themselves unlawful. But they become so when 
so organized as to constitute an expedition; that is, whenever they are so 
combined that there exist the means of hostile action. The extent of 
the organization thus becomes the test of the existence of an expedition. 
When applied to the case of elements departing from the country as yet 
uncombined, their capability of proximate combination into an efficient 
unit will determine their character as an expedition. 38 

In general, the possibility of immediate or proximate employment for 
warlike purposes may be considered the measure of the organization 
and preparation which are necessary to such an undertaking as the state 
is under obligation to prohibit. The United States applied this test 
during the Franco-Prussian war, when several hundred Frenchmen 
embarked at New York for the purpose of joining the French army. The 
vessels in which they sailed carried also large quantities of arms and am- 
munition. The United States Government took the view that this could 
not be looked upon as a hostile undertaking, since the men were wholly 
unprepared for the use of the arms. 39 

It is not necessary, however, that all the elements to be combined 
should be present at the time of departure. Men or arms are sometimes 
added or secured in transit. The possibility that the one element when 
leaving may later be effectively combined with others for warlike action 
is sufficient to involve those concerned in a violation of the law. 40 In 
1895, the American ship Laurada, sailing from New York, stopped out- 
side Sandy Hook and took on men and arms. The men drilled during 
the voyage and prepared for the use of the arms. In remanding the 
men for trial, the test of the capability of proximate combination was 
the decisive factor. "However legitimate it may have been to have 
taken aboard his ship either the men or their arms, or both, for trans- 
portation to the island of Cuba, as soon as it became apparent that it 
was an organized force, capable of proximate combination for offensive 
purposes, it took on a new character . . . the enterprise became hence- 
forth essentially a military expedition." 41 

38 U. S. v. Hughes, 70 Fed. 972, citing Hall, International Law, p. 609; see also 
Wiborg v. U. S., 163 U. S. 632, 653-664. 
S9 See Hall, International Law, p. 607. 

40 U. S. v. Murphy, 84 Fed. 609; U. S. v. Nunez, 82 Fed. 599. 
« U. S. v. Hughes, 70 Fed. 972. 
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3. THE QUESTION OF JURISDICTION 

It is only from the standpoint of the particular states affected that 
•expeditions are considered unlawful. They are not of the nature of 
piracy, to be repressed by all states wherever found. But for every 
attempted hostile undertaking of this sort some state is charged in a 
measure with responsibility. Its responsibility is dependent on the fact 
of the connection of the expedition in some way with its territory, or 
the commission of some act within its jurisdiction over which it may be 
presumed to have had control. Therefore, in the view of that state, 
only those expeditions are unlawful which are carried on from its terri- 
tory, or which have been prepared through the use of its resources and 
under the protection of its jurisdiction. 

The extent of the action necessary to be taken within its jurisdiction 
in order that the government will take cognizance of the expedition as a 
violation of its law, or as an undertaking for which it must assume 
responsibility, is only so great as the exigencies of prevention demand. 
The inception of the conspiracy, and the formation of plans and organiza- 
tion may have occurred in some other country than that from which the 
expedition finally sets out. The individuals may have associated in a 
foreign country for the purpose of carrying on an expedition from this. 
But if they have made use of this territory, the government must take 
steps to thwart their purpose. In 1817, a number of foreigners enlisted 
or engaged in Holland to join the revolutionists in South America, and 
embarked for the United States with their military equipment, intending 
to obtain passage from this country to the scene of operations. They 
arrived under the command of a leader who exercised the authority 
of a commander during their stay at Philadelphia. He ordered them 
to a place of rendezvous, and drilled them. When they were about to 
depart, the boat in which they had taken passage was stopped by 
admiralty process, and the members of the expedition were held for 
trial. The court decided that in such cases the state is compelled to 
assume responsibility if the expedition is allowed to depart from its 
shores. 42 It is possible, of course, that the other state, if found negligent 
in the matter, could also have been held responsible. But the liability 

42 Ex parte Needham, 1 Pet. C. C. 487 (Fed. Cas. 10080). 
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of the United States would be in no wise diminished. It is under obliga- 
tion to prevent the use of its territory and resources, whether by citizens 
or by aliens; and expeditions elsewhere organized cannot be allowed the 
privilege of a protected position within its jurisdiction for the furtherance 
of their enterprise. 43 

The actual contact of the members or elements of an expedition within 
the territory of the responsible state is not indispensable. 44 It is easily 
possible that the unlawful organization may be otherwise effected. 
When a body of men depart with a common objective point, and acting 
in cooperation, some previous preparation is almost to be presumed. 
The ability of the members to assemble beyond the limits of the state 
is in itself an evidence of prearrangement within the state. It will 
matter little whether the men have actually met, or have acted entirely 
through the intermediation of their common leaders, provided only 
the expedition was set on foot within the state which is charged with its 
prevention. Members of many expeditions held unlawful departed as 
passengers, and frequently the arms and the men were sent out from 
different ports. It is not to be expected that expeditions will depart 
openly and with no attempt to conceal their real purpose. To depart 
as individuals and meet beyond the boundaries of the state is a common 
ruse to evade the officers of the law. If the entire law of prevention is 
not to be nullified, the government must prohibit and punish these 
expeditions though the actual combination occurs beyond the ordinary 
range of its authority. 

While the authority of the state is thus extended to cover undertakings 
originated abroad and finally formed abroad, it is always necessary that 
in some way the expedition shall have been put together within its juris- 
diction. Since the entire enterprise need not have been prepared within 
a single state, the place of the occurrence of any particular part of the 
undertaking is immaterial. But some preparation must have been 
made in the particular territory in question in order that some ground 
for the state's interference may be established. There will need to have 
been an enlistment of men, the acquisition of equipment, the perfection 
of plans and organization, the training or drilling of the men for service, 

43 Charge to Grand Jury, 5 Blatchf. 556 (Fed. Cas. 18264). 

44 U. S v. Murphy, 84 Fed. 609. 
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or such other things as will offer the possibility of governmental repres- 
sion. Only then may the expedition be said to have been set on foot 
within that territory. 

4. ACCESSORY CONDUCT 

In general, the same rules are applied to the action of accomplices as 
to that of direct offenders. Since the efforts at prevention of these 
enterprises are directed largely toward the preparations for hostilities, 
those who are to be direct participants in the attack or invasion cannot 
easily be separated from others indirectly concerned. The state would 
find prevention impossible if it attempted to punish only those who were 
to engage in the actual fighting. Those who provide or prepare the 
means for an expedition are in fact the real offenders at municipal law, 
whether they are acting as principals or accomplices. For they commit 
the abuse of the territory and resources which the state is under obliga- 
tion to prevent. Therefore, the law of the United States regards the 
accessory as equally guilty with the member of the expedition and im- 
poses the same penalty upon him. 

Where contributions of money, arms, or other provisions have been 
made, the hostile purpose is very apparent. These are things which 
will be a material aid to the expedition and will add to its chance of 
success. These and other things which tend to forward the enterprise 
and make it possible show on their face such collusion as to involve the 
contributor in the designs of the direct participants. 45 But in testing 
a given situation to determine whether or not such collusion exists, we 
may not rely entirely on the fact that assistance is rendered. The final 
question of guilt or innocence turns here, as in the case of principals, 
on the fact of intent. 

Difficulties will most often be presented in the case of vessels fur- 
nishing transportation to an expedition. Vessels engaging in hostilities 
are, of course, considered as part of the enterprise. But more frequently 
ships are employed merely for the transportation of the men to the scene 
of their operations, or of arms for the use of the expedition. The officers 
of a vessel so used can only escape the charge of intending to forward the 

45 Charge to Grand Jury, 4 Wkly. Law Gaz. 214 (Fed. Cas. 18268). Same, 5 
McLean, 306 (Fed. Cas. 18267). 



22 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

enterprise if the destination and unlawful character of their cargo was 
unknown at the time of embarkation. 46 Mates of a vessel, sailing from 
a port of the United States, which had transported an expedition con- 
trary to law, were held guilty of no offense if, at the time of sailing, they 
did not know that the vessel was to carry an expedition, and did not 
learn the fact, until they met, beyond the three mile limit, another 
vessel containing men and arms. 47 

The owner of a vessel so employed is equally guilty if he provides her 
for that purpose, or has knowledge of the use to which she is to be put. 48 
In the case of Hart, 49 the defendant was president of a company owning 
a ship which carried men, weapons, and military supplies from a point 
off Barnegat to the island of Navassa. The court instructed that to 
have so provided the means of an expedition with knowledge of the 
character of the undertaking was contrary to law. 

Whether or not the officers of a ship may escape responsibility entirely 
in case an expedition is taken on unwittingly, and its unlawful character 
only discovered after sailing, depends upon the absence of the fact of 
subsequent collusion with the members of the expedition. For instance, 
the master of an American steamship took on board, after leaving port, 
men and arms, not being at that time to all appearances a military organ- 
ization. But during the voyage, the men were allowed to take the arms 
and continue their preparations by organizing and drilling as though for 
warlike maneuvers. These facts were considered evidence of the collu- 
sion of the master of the vessel, who was held for trial as an accomplice. 60 

It is immaterial in any case that the assistance so furnished continues 
during only a part of the voyage. Frequently expeditions are trans- 
shipped at an intermediate port to escape detection. But transportation 
during only a part of the course does not differ in the matter of illegality 
from transportation during the whole journey, though perhaps more 
often in the former case the master of the vessel may be unaware of its 
destination and unlawful purpose. So in the case of Hart, 51 the expedi- 

16 Hart v. U. S., 84 Fed. 799; U. S. v. Hart, 78 Fed. 868; U. S. v. Rand, 17 Fed. 142. 

« Wiborg v. U. S., 163 U. S. 632. 

« U. S. v. O'Brien, 75 Fed. 900. 

« U. S. v. Hart, 78 Fed. 868; Hart v. U. S., 84 Fed. 799. 

»» U. S. v. Hughes, 75 Fed. 267. 

61 Supra, note 49. 
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tion was transferred at the island of Navassa to another ship which then 
proceeded with it toward Cuba. But the knowledge of the one that pro- 
vided the first ship, of the final destination of the men was sufficient to 
convict him. 

Where assistance is secured through compulsion, no collusion may 
of course be presumed. An accomplice is a voluntary assistant in a 
crime. In admitting the testimony of witnesses in the case of an expedi- 
tion across the Mexican border, those who claimed they had been cap- 
tured and compelled to join the expedition under pressure of force and 
threats of violence were not regarded as accomplices. 52 

There appears to be no obligation on the part of one country to punish 
persons for assistance rendered to expeditions proceeding entirely from 
other countries. The existence of an expedition is a necessary condition 
precedent to the existence of accessories. When the fact of an expedition 
is a matter beyond the power or province of the government to ascertain, 
no expedition exists in the view of the law. It will then have no obliga- 
tion to prevent the action of accomplices. To convict of providing the 
means for a military enterprise, it must be proved that the enterprise 
was organized in or carried on from the country, as well as the fact that 
some one was preparing the means for it. 53 In 1891, during the Bal- 
maceda revolution in Chile, arms and ammunition were purchased in 
the United States, and were sent away in the armed transport of one 
of the parties. While this was perhaps not clearly a commercial venture, 
the expedition, if there was such, could not be said to have been carried 
on from the United States. 54 Likewise, contributions made directly to 
armed forces in a foreign country are not within the prohibition of the 
law. For however much such donations may further the hostilities, 
they are not contributions to expeditions actually put together in or 
carried on from a friendly state. 55 

But once the fact of the expedition is established, then any action over 
which the state has control, or the action of any person over which the 
state has jurisdiction is unlawful if it contributes to an offense, even 

52 U. S. v. Ybanez, 53 Fed. 536. 

63 U. S. v. Hart, 78 Fed. 868. 

64 U. S. v. Trumbull, 48 Fed. 99, 103; see also U. S. v. The Itata, 49 Fed. 646; and 
the case of The Wahlberg, For. Bel. 1895, II, 867-876. 

" H. Ex. Doc. 74, 25 Cong. 2 Sess. p. 7. 
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though it takes effect beyond the boundaries. When the captain and 
mate of a vessel, knowing the character of their cargo and its intended 
purpose, had transported arms from a port in the United States to a 
foreign port together with men and stores to be used in a military 
expedition from this country, they were found guilty of a violation of the 
law. 56 The taking on board of expeditions on the high seas is an oft- 
repeated offense of this sort. On returning within jurisdiction, the 
officers of the vessel are liable to prosecution and punishment as though 
their act had been completed within the territorial waters. 

5. THE CONSUMMATION OF THE OFFENSE 

Inasmuch as the state is most largely concerned with the attempts at 
setting on foot expeditions, it is necessary to consider how far the in- 
dividual must have gone before the government will take cognizance of 
his action as unlawful. 

Though the fact of a hostile intention is usually a point most difficult 
of proof, it occasionally happens that the unlawful purpose of some 
person is openly declared. When this occurs in the absence of any 
positive evidence of its substantial nature, as is generally the case, the 
question arises as to whether or not the intent in itself constitutes an 
offense within the meaning of the law. On this point, however, there can 
be little controversy. The intention to commit a crime is not per se a 
crime. "Mere words, spoken or written, though indicative of the most 
determined purpose to do the forbidden acts, will not constitute an 
offense." "The offense is not complete without some overt or definite 
act." 57 

Of more frequent occurrence has been the revolutionary agitation 
within the United States against other countries, unaccompanied by any 
declaration of hostile purpose. Organizations have been created for the 
purpose of stirring up or fostering rebellion abroad. Notorious among 
these have been the "revolutionary aid societies" and "immigrant 
associations" of the Irish, and the Fenian brotherhood. They have been 

66 U. S. v. Rand, 17 Fed. 142. 

67 U. S. v. Lumsden, 1 Bond, 5 (Fed. Cas. 15641). See also S. Ex. Doc. 57, 31 
Cong. 1 Sess. p. 48. 
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a source of trouble for the United States with other countries; and the 
inability of the government legally to suppress them has made more 
difficult the performance of international duties. 

In 1885, Mr. Valera, the Spanish minister at Washington, directed a 
note to the Secretary of State in which he seemed to hold it "the duty of 
a government to repress outward manifestations which may result in 
overt violations of the law." 58 But the Government of the United 
States refuses — in fact it has not the power — to interfere with expres- 
sions of individual opinion unless some overt act accompanies the 
opinion which it is desired to punish. "We do not punish such proceed- 
ings until the spirit of interference which induces them reaches its 
natural consummation, that of attempts to interfere in the affairs of a 
foreign country by force." 59 The Robert Emmett Club of Cincinnati 
(1885) was an organization having for its object the overthrow of the 
English Government in Ireland. It undertook the uniting of all Irish- 
men in America for this ultimate purpose. But the members confined 
themselves entirely to moral agitation, and were guilty of no overt act 
which would justify their punishment. It was therefore impossible to 
suppress their activities. 60 In connection with the Fenian expeditions 
from the United States into Canada, this government maintained that 
it had performed its full duty in repressing only overt acts, not de- 
nouncing the disturbers while they confined themselves to moral agita- 
tion. 61 

The consummation of the offense, then, is the commission of an overt 
act. It is the taking of the first definite steps in the enterprise, "pro- 
viding the means for the expedition, furnishing munitions of war or 
money, enlisting men, and, in short, doing anything and everything 
that is necessary to the commencement and prosecution of the enter- 
prise." 62 It is simply some definite act which leads to an attempt at 
forcible interference in a foreign territory. It is obvious, of course, that 
these acts must be sufficient to show the intention to set on foot an 

63 From the reply of the Secretary of State, Mr. Bayard, For. Rel., 1885, 776. 
69 Mr. Cushing, At. Gen., to Mr. Marcy, Sec. of St., Dec. 2, 1856, 8 Op. At. Gen. 
216. 

60 U. S. v. Lumsden, 1 Bond, 5 (Fed. Cas. 15641). 

61 Dip. Corres. 1865, II, 103; 1866, I, 77. 

62 Charge to Grand Jury, 5 McLean, 249 (Fed. Cas. 18266). 
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expedition, 63 for otherwise an essential factor of unlawful action would 
be lacking. But given the hostile intent and the overt act, the actual 
setting forth of the expedition is an unimportant question in the prosecu- 
tion of the offenders. The inception of the expedition is a violation of 
the law. 64 

Chapter III. International Distinguished from Municipal 
Phases of the Law 

1. bearing of the municipal on the international law 

The definition of unlawful conduct which has formed the basis of the 
practice of the United States is set forth in the municipal law. As we 
shall see presently, individuals are only indirectly parties to the inter- 
national delict. In one sense, therefore, the law applied to them can 
be none other than municipal. But we shall find also that only through 
their action is an occasion for the international delict created, and that 
their conduct may have international consequences. 65 In another sense, 
then, the law governing their conduct is international. It is for the pur- 
pose of controlling the relations of the citizens of one state with another 
state, and it has important effects in the relation of government to 
government. This law, consequently, tends to conform to the require- 
ments of international obligations, and thus to express the law of nations 
which has called it forth. 

Reference has previously been made to the fact that the law on 
hostile expeditions, adopted by the United States, originated in the 
development of foreign relations. 66 The offense it purports to pro- 
hibit is an aggression against a foreign government, and, in the ap- 
plication of the law, the direct interest of the government has sel- 
dom been other than the preservation of peaceful relations with other 
states. While, therefore, the special relation set up by this municipal 
law is one of the state and its subject, it arises out of the efforts of the 
state to make the conduct of its subjects conform to the requirements 

68 Charge to Grand Jury, Fed. Cas. 18265. 

M U. S. v. O'Sullivan, Fed. Cas. 15975; U. S. v. Ybanez, 53 Fed. 536. 

66 Infra, sec. 2. 

66 Supra, I, 1. 
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of international obligations. This fact has appeared in the discussion 
given to the various principles applied to individual conduct. Never- 
theless, if this municipal law has in fact departed from the strict neces- 
sities created by the law of nations, in so far as it has, it must be regarded 
as of only local validity. It may be intended to serve the ends of local 
regulation as well as international, but its effect in the fulfillment of the 
state's obligations must be in conformity with international law if its 
principles are to be acceptable to other states. 

The international significance of the distinctions between lawful and 
unlawful conduct of citizens or subjects appears when they are considered 
from the standpoint of interstate relations alone. The United States 
interferes with the conduct of individuals only upon evidence of their 
hostile intention. It is obvious that the interests of other countries will 
not demand the restraint of undertakings not directed toward an offense 
against them; that is, of undertakings in which there is no hostile pur- 
pose. Conduct in which that purpose is lacking is ordinarily not objec- 
tionable to the foreign state, and is, consequently, not prohibited by 
international law. The duty of prevention requires the repression of 
attempts at and preparations for hostilities only. It is difficult to form 
a statement of the duty which does not involve the idea of a hostile de- 
sign or intention. Therefore while any state may employ its own 
methods in the performance of its duty, and may prohibit whatever acts 
it chooses for the purpose of forestalling expeditions, it will find no war- 
rant in international law for interfering with other acts than those which 
are coupled with an intention of attacking a friendly state. Any rule of 
prohibited conduct which may possibly fail to include all undertakings 
so intended falls short of the requirement of the international obligation. 

The only evidence which is material to the proof of an internationally 
forbidden act in the preparation of an expedition is that which establishes 
the intention subsequently to commit hostilities. The immediate acts 
are not in themselves a test of innocence or guilt. It is only the evidence 
of the ultimate purpose of these acts which establishes the duty of the 
state with regard to them. 

The absence of the unlawful purpose, in absolving the individual, at 
the same time frees the state from culpability. The lack of any evidence 
of hostile intent is the most complete defense of the state charged with 
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failure in the performance of its duty. When the United States decided,, 
in the case of the transportation of arms and men to France during the 
Franco-Prussian war, 67 that there was no evidence of such hostile pur- 
pose on the part of the persons concerned as would justify interference, 
it in fact decided that no international delinquency would be occasioned 
by the refusal to prevent their departure. The intent of the individual 
is thus first to be proved in order to establish a possible liability on the 
part of the state. Whatever further is necessary to fix that liability, 
this much is requisite. The rule of hostile intent is, therefore, consistent 
with the international obligation and with the law that creates it. 

The law of the United States considers an expedition to be an organ- 
ized body of men capable of military action. But even these qualifica- 
tions of the term are so construed as to include any number of men, in 
whatever manner organized, which could commit that offense against 
a friendly state which the government is bound to prevent. Thus 
construed, the rule of the municipal law becomes definitive rather than 
restrictive. It specifies the prohibited undertakings without excluding 
anything demanded by the general law. 

Only those expeditions are punished which proceed from the United 
States. In other words, the United States denies its responsibility for 
all expeditions not set on foot within or carried on from this country. 
This fixes the liability of the state as well as the subject. The chief 
purpose served is to distinguish between unlawful conduct for which the 
state is internationally responsible and that for which it is not. It is 
by this rule that the connection of the government with the offense in 
question is to be ascertained. The rule is in such agreement with the 
principles of state responsibility that its validity as well as international 
application is evident. 

There has been no interference with suspicious enterprises by the 
government of the United States until some overt act has been com- 
mitted. Since the completion of the internationally forbidden act 
is effected entirely beyond the jurisdiction of the state attempting 
to prevent it, it is necessary for that state to fix the point beyond 
which its subjects may not go with impunity. This is primarily a 
municipal regulation, since it is only for the purpose of facilitating the 

67 Supra, II, 2. 
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execution of the law. It does not purport to define in any sense the 
offense which is forbidden nor the extent of the state's responsibility. 
It establishes only that point at which the government will take cog- 
nizance of conduct suspected of being unlawful in its character and pur- 
pose. The question as to how far expeditions shall be allowed to go, 
or how complete an organization may be effected, before there shall be 
interference, is a matter entirely for the state within whose territory 
the acts are taking place. It is a question of expediency in the preven- 
tion of expeditions. 

It is not to be denied, however, that the preparations for expeditions 
are of international concern. Foreign governments are more desirous 
of the prevention of undertakings which may cause irreparable damage 
to their country than of the enforcement of the liability of a delinquent 
state. Their representatives frequently protest against the seeming 
negligence of the government in respect to preparations for unlawful 
enterprises. In this they are entirely within their right, but the legal 
consequences of their protests are extremely limited. The duty of the 
state against whose inactivity the objections are made is the prevention 
of hostilities rather than the prevention of preparations. The extent of 
the restraint exercised within its territory need be only that which is 
sufficient to the fulfillment of the duty. No liability is incurred unless 
there is failure, — unless forcible acts are in fact attempted against 
another country. Failing in that duty, there is no doubt the state will 
find its defense the more difficult and its liability the greater if it appears 
that it negligently delayed its preventive measures, or refused to take 
cognizance of alleged unlawful acts. The foreign government is con- 
cerned, therefore, with the rule as to the commission of an overt act in 
so far as this rule may be urged as a defense or the overt act as an evi- 
dence of delinquency. But it can have no right to require that action be 
taken against individuals at any particular stage of the proceedings, 
neither at the time the hostile intent is first suspected, nor after prepara- 
tions have begun. 

Consequently, while it is necessary that action be taken at some time 
during the setting on foot of an expedition, it cannot be said that the 
rule applied by the United States is based on international law. That 
law makes only the general requirement that cognizance of expeditions 
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be taken in sufficient time that the power of prevention may be effect- 
ively exercised. On the other hand, the rule of the municipal law is in 
ample fulfillment of that requirement. 

2. THE RELATION OF THE INDIVIDUAL TO THE LAW 

Individuals are not persons in international law. The law binds 
states only. It deals, it is true, with the rights and duties of citizens and 
subjects. It guarantees them privileges, and imposes limitations upon 
their conduct. Thus they become the subjects of international laws. 
But they are not parties to the law in the sense that their rights and 
duties may be personally enforced through its remedial processes. What- 
ever rights they enjoy under it belong to their sovereigns, and whatever 
obligations are imposed upon them are enforced through their own 
government, or with its acquiescence. Consequently, while a state may 
be bound under the law of nations by the duty of abstention from inter- 
ference in the affairs of foreign states, its subjects are not bound in the 
same manner by the same law. 68 It is for that reason that the state is 
given the further duty to prevent like interference on the part of private 
persons. This added obligation is likewise limited to the state on which 
it is imposed. It does not, ipso facto, create a corresponding duty on 
the part of the citizen. So far from his having a duty to another state, 
he is free, for all the international law affects him, from any responsibility 
to his own state for such objectionable conduct. That responsibility 
can be created only by municipal law. Though international law in- 
directly renders his act unlawful, it is only unlawful in the sense that it 
must be prevented. If the offender is to be punished for his act, it must 
be done through some municipal law applicable to him, at the hands of 
a government having jurisdiction over him. If the state chooses to 
regard the individual act as lawful, there is no power to regard it as un- 
lawful, within the sphere of that state. 69 For the effect of the inter- 
national law is not to impose obligations on private persons but only on 
the state itself, and to compel it to assume responsibility for objection- 

68 Wharton, Criminal Law, sec. 190.1. See convention relative to the creation of 
an international prize court, Hague Peace Conference, 1907. Article 4 allows an 
appeal to the court by individuals directly in some cases. 

69 7 Op. At. Gen. 367, 381 (in connection with enlistments). 
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able private acts. From the standpoint of an offended state, it is the 
failure to meet this obligation that gives ground for international action; 
and the offense of the individual is dealt with by it only through the 
local law. Properly speaking, there cannot be a violation of inter- 
national law on the part of an individual. 

The members of a hostile expedition are, however, ordinarily offenders 
against the states concerned with their undertaking. It is, of course, 
conceivable that the state within whose territory the expedition orig- 
inates might attempt the frustration of its designs without regarding 
the enterprise as unlawful. 70 But so long as the expedition remains 
under the control and within the jurisdiction of that government, its 
only offense will be against the local sovereign. As against this state, it 
may be regarded as offensive from more than one view-point. It may 
be regarded, in the first place, as having injured a friendly state; and the 
individuals will be punished by the government in behalf of the one they 
would have attacked. In the strict theory of international law, this 
would seem to be the proper conception of the offense. The act is re- 
garded as criminal because of the injury which might be done to a 
friendly country, and out of international considerations the government 
punishes the offenders. 71 In the second place, they may be punished 
in the interest of their own state primarily; because it is necessary to 
the maintenance of orderly and peaceable foreign relations and the ful- 
fillment of the state's obligations. The citizen is not permitted to haz- 
ard the peace and safety of his own state by any aggressions on another 
for whatsoever reasons they are undertaken. 72 The crime is thus consid- 
ered as consisting in acts which involve the government in difficulties. 73 
In addition to these aspects of the offense, most states, no doubt, regard 
such conduct as destructive of the domestic tranquillity. 74 Furthermore 
it is in derogation of the sovereignty of the state, and in contravention 
of the sovereign will. Aside from the statutory offense, unauthorized 
acts of war are a violation of the national jurisdiction. 75 To declare and 

?0 This was the case before the enactment of the Neutrality Act of 1794. 

71 This is implied in the statement of the statutes of the U. S., and England. See 
Chap. VI, sec. 1. 

72 Fillmore, Annual Message, Dec. 2, 1851, Richardson, Messages, V, 113, 115. 

73 This is implied in the statements of European legislation. See Chap. VI, sec. 1. 

74 U. S. v. The Three Friends, 166 U. S. 1; For. Rel. 1886, 57. n Ibid. 
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carry on war is a fundamental prerogative of the sovereign; and the at- 
tempt on the part of citizens to exercise the power is essentially unlawful. 
" No citizen has a right to go to war on his own authority .... indeed 
nothing can be more obviously absurd, than to say that all the citizens 
may be at war, yet the nation at peace." 76 These acts must, conse- 
quently, be prohibited as a mere matter of internal administration, if 
nothing more. 

From whatever standpoint the nature of the crime is considered, its 
punishment is entirely a local affair. A foreign government cannot be 
regarded as a party to an action against the individual, beyond its 
jurisdiction. 77 The acts thus punished are forbidden to the individual 
only by the municipal law, and, legally considered, his offense is com- 
mitted against only the one state. Another government can concern 
itself in the matter only by diplomatic representations. 

On coming within the jurisdiction of the state against which they 
intend to wage war, the members of an expedition are at once subject 
to the municipal law of that state. If they come to be recognized as 
belligerents, they are, of course, subject to the special laws of war, and 
they may receive the special privileges accorded to belligerent parties. 
But aside from this limitation, the state they attack is free to apply 
the penalties of its own law to them. They are regarded, personally, 
as offenders against it. The nature of their crime will be defined by 
its municipal law. Ordinarily the common criminal statutes are suffi- 
cient for this purpose. The expedition will, perhaps, have taken lives, 
destroyed property, or committed other acts of violence in the nature 
of common crimes. Or they may have attempted to usurp governmental 
authority in a treasonable way. Thus they become criminally liable to 
the offended state, and are subject to such just and reasonable punish- 
ment as the government may choose to inflict upon them. 78 They are 
now offenders against this state and it alone; and in dealing with them 
there need be no account taken of their origin in another country. 

76 Mr. Jefferson, Sec. of St., to Mr. Morris, Min. to France, Aug. 16, 1793, American 
State Papers, For. Rel. I, 167, 168. 

77 For. Rel. 1885, 776, 778. 

78 For instances, see Chap. VI, sec. 2. Being a political offense, it affords no ground 
for extradition. (Wharton, Criminal Law, sec. 1908.) 
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On the other hand, the protection afforded to inoffensive citizens 
abroad makes it very important that there be no interference with sus- 
pected parties until some real offense is at least imminent. There can be 
no complaint against organizations whose activities are confined to the 
country of their origin. We may take this a step further: the departure 
of an expedition is not in itself an offense. It must appear that there has 
been committed a distinct wrong against the state in question in addition 
to the mere fitting out of the expedition. The undertaking must have 
arrived at the point where some attempt at forcible interference has 
been made. In observing this condition, the state which is to be the 
object of attack may, no doubt, take preventive measures for its protec- 
tion. It need not await the direct attack of the offenders, but may act 
whenever their purpose is apparent. But it could not proceed to the 
punishment of the members of the expedition as though they had com- 
pleted their anticipated offense. 79 It must have regard to the extent 
of their wrongdoing. And if the state has deemed interference neces- 
sary while there still remained a locus pcenitentice to the individuals in- 
volved, it is questionable that any punishment may be inflicted. 

It is important thus to determine the position of the individual under 
international law, and the nature of his offense against the local law, in 
order to arrive at the distinctly international phase of the subject. This 
latter is a matter primarily of the relation of states. But the individual 
action does bear a relation to the international offense which is not to be 
neglected. The carrying on of hostile expeditions is the situation which 
the law is designed to remedy; it is the whole concern of the international 
law in that particular. This law has no occasion to be applied until the 
personal offense has been committed or attempted. The setting on 
foot of a hostile expedition creates the situation which gives rise to the 
international obligation. It is a fact always first to be proved, and the 
guilt or innocence of the individual is the first fact to be considered in 
the evidence of an international delinquency. 

But while the expedition is a necessary fact precedent to the delin- 
quency of the state, the relation of the two facts is not that of cause and 
effect. The international delinquency does not follow, ipso facto, from 
the expedition. Some added act or failure to act on the part of the state 
79 8 Op. At. Gen. 216; S. Ex. Doc. 57, 31 Cong. 1 Sess. p. 48. 
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is requisite. While the fact of the expedition is a necessary condition, 
there is further to be proven the actual delinquency of the state itself. 

That there is any relation at all between the individual act and the 
international duty of the sovereign arises in this case out of the fact 
that the territory and resources of the state, over which the sovereign 
is supposed to have complete control, have been used to the disadvantage 
and injury of another state. If only the immediate attack on the foreign 
country be considered no international consequences result; for the gov- 
ernment is not responsible for citizens beyond its control. But in con- 
nection with their acts which injure other nations while the citizens are 
within the control of the sovereign, the government does have an inter- 
national obligation. In this case, it is the use of its territory and re- 
sources, and the abuse of its protection, for wrongful purposes that 
renders the state liable for the subsequent hostilities. From the stand- 
point of the citizen, that is an act against his own government. But 
internationally considered, it is the fact that connects his state with the 
attack on the neighboring state. In this way the citizen involves his 
country in his offense; he makes it a party to the act by the use of its 
property, or through receiving its protection for his unlawful enterprise. 
Thus the two states are brought into conflict, an international obligation 
is involved, and, so far as it fails in meeting that obligation, the sovereign 
itself becomes an offender. 

3. THE INTERNATIONAL DELINQUENCY 

Whenever the state itself becomes a direct party to the carrying on of 
a hostile expedition, it is, of course, directly liable to the offended state. 
The expedition itself is then the immediate international offense, and 
the government is compelled to assume full responsibility for the enter- 
prise. The participation of the government destroys the semi-private 
nature of an expedition, and it becomes a public undertaking. It is 
in such cases that the original and direct responsibility of the state is 
most evident. But they can occur only when the state has acted through 
its government or agents. Expeditions so carried on are, in fact, acts 
of war on the part of the state, and are removed from the category of 
peace-time aggressions. We are directly concerned, therefore, only 
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with unauthorized expeditions, and with the responsibility of the state 
for them. 

The international law, in creating an obligation to prevent hostile 
attacks on other states, establishes a presumption of responsibility for 
those attacks that are not prevented. 80 The sovereign state is considered 
to be able to control the use of its territory; it is presumed to have the 
power to prevent hostile expeditions. Its failure to prevent is, therefore, 
regarded as a refusal to exercise that power; and for this the state is 
responsible. But this is a presumption which may be overcome. The 
control of private conduct is not as absolute in fact as in theory. The 
state may have ample power, and have diligently sought to exercise it, 
and yet may fail to accomplish the object enjoined by the law. Its 
responsibility may, consequently, be rebutted if the difficulties in the 
way of the prevention of an expedition were so great as to make it im- 
possible, or to require a greater exertion than was warranted. There is 
then no delinquency and no liability. 81 

The responsibility which a state does incur through failure to prevent 
expeditions under other conditions is a direct responsibility. That is to 
say, in case of a failure through some fault of its own, it has incurred not 
merely a vicarious responsibility for the acts of the individuals involved, 
but is itself guilty of an international delinquency. This follows from 
the fact of the definite duty of prevention. This duty would mean noth- 
ing if it might be performed by such subsequent action as is otherwise 
demanded in satisfaction for individual misconduct. If the responsibil- 
ity were purely vicarious, the practice with regard to hostile expeditions 
would be confined entirely to the punishment of offenders and to securing 
reparation by them, or at most to voluntary prevention. The obliga- 
tion, not being directly enforceable, would give no right of action against 
the negligent state. A failure would then not amount to a delinquency, 
and there could be said to be no legal duty of prevention. It is true, the 
state may prefer to meet its responsibility in the matter by redress to 
the offended state. But the responsibility it assumes is for its own de- 
linquency, and must be met in addition to any vicarious responsibility 
it may otherwise normally have. 82 

80 Charge to Grand Jury, Fed. Cas. 18266. 81 Infra, Chap. IV, sec. 2. 

82 Charge to Grand Jury, Fed. Cas. 18266. See also the oases submitted to arbi- 
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The direct liability of the government concerns only the conduct of 
expeditions while within its own jurisdiction. Whether or not it has 
been guilty of delinquency in the prevention of an undertaking, it is not 
considered an offender at international law by reason of the subsequent 
conduct of the individuals involved. The state is, however, under a 
relative responsibility for their actions which injure another country. 
Though it is not itself compelled to make reparation, nor secure satis- 
faction to the wronged state, it is required to deal with the offending 
parties as circumstances will permit to compel them to redress the wrong 
done or pay the penalties of the law. Because the injury done is usually 
not such as may be repaired by the individual offenders, the infliction 
of criminal penalties is all that is demanded. 83 

The state itself becomes directly responsible again if it refuses or 
neglects for any reason to meet the just requirements of its vicarious 
responsibility. The nation then becomes a party to the wrong, and 
direct reparation may be demanded of it in lieu of the private persons. 84 

Expressed thus negatively, the wrong committed by the state is a 
failure to meet a certain international requirement. That, we have 
considered the real offense at international law, and have excluded 
private offenses. But when viewed positively, the wrongful act of the 
state appears to consist in complicity in hostile attacks on friendly states. 
The authorized and direct complicity of the government in the expedition 
itself has been excluded as actual war. The negligence and carelessness 
of the state, however, in the prevention of such enterprises amounts 
to virtual complicity in the undertaking. If there is such an attitude 
on the part of the government as indicates a disregard of its international 
obligation, it may be considered as having consented to the attack which 
is to be made; it may even be regarded as assisting in the hostilities by 
protecting the persons engaged, and allowing them its territory as a base 
for organization. If the sovereign has knowingly suffered the harm to 
be done to another state, it may be said to be an accomplice in the act 
itself. 

tration, referred to in Chap. VI, sec. 2. For the means of enforcement of the direct 
responsibility, see Chap. V. 

83 See infra, Chap. IV, sec. 2. 

84 Charge to Grand Jury, 5 McLean 306 (Fed. Cas. 18267). 
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The reception of offending individuals after their crime has been 
committed is likewise an act of complicity. It is often as essential to 
the success of the enterprise that retreat be afforded the participants 
as that they be sheltered or aided in the preparation of their undertaking. 
The government of the state receiving them consents to their offense 
after the act, and furnishes them aid or protection. It offends thus by 
complicity after their act as well as by complicity in the beginning. 

The international delinquency is the act or omission of a state in 
complicity with a hostile expedition, or in disregard of the international 
obligation to prevent hostile attacks on friendly states. 

Roy Emerson Curtis. 

[This article will be concluded in the next number of the Journal.] 



